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EDITORIAL NOTES. 


WE FIND in the London Daily Telegraph of July 11th an ac- 
count of a case tried before Baron Pollock and a special jury in the 
Queen’s Bench, which may be of special interest at this season, 
when so many people leave the security of their own homes and 
trust themselves and their wives’ jewels to the protection of hotel 
keepers and the common law. The decision tends to the comfort 
of the idle traveller and is, as the Daily Telegraph remarks, ‘‘a 
grave warning’’ to innkeepers. The facts are thus stated in an 
editorial article : 

‘*Mr. and Mrs. Arthur Carey came from America to London on 
their wedding trip, and took rooms at Long’s Hotel in Bond street. 
The bride had, of course, jewelry with her, and additional trink- 
ets were purchased here. One day the newly-married couple went 
out after lunch, leaving one hundred and eighty pounds in notes 
and over four hundred pounds’ worth of jewelry in two boxes, 
placed under some shirts, in the unlocked drawer of an unlocked 
wardrobe within four feet ofa common corridor! On their return, 
about six o’clock, they found the boxes broken open and the con- 
tents, with some trifling exceptions, entirely removed. Everybody 
knows that the Innkeepers Act of 1863 exempts the owner of the 
hotel from liability beyond thirty pounds in case of such losses, if 
he places ‘‘in a conspicuous part of the hall or entrance to his 
inn’’ a notice that he will not be responsible for valuables unless 
specially entrusted to his care. The manager of Long’s Hotel had 
no such notice in the hall, although he had one on the first floor 
corridor. In some hotels notices to this effect are posted very 
properly in every bedroom, and visitors are constantly requested to 
lock their doors and give up the key at the bar. The question 


which arose on Wednesday was whether the loss should fall on Mr. 
15 
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Carey because he and his wife did not take ordinary precaution, or 
on the innkeeper because he did not sufficiently warn his guests. 
* * * Mr. Carey, on cross-examination, admitted that he 
would have been more prudent in America, because the hotels are 
much larger there, and there are notices in all the bedrooms re- 
questing people to lock their doors. * * * The lady’s maid 
excused her negligence on two grounds. She said she had been in 
the habit of locking the door inside, but the hotel servants com- 
plained they could not come in to attend to the fires. She once 
gave the key to the head waiter when she was going out, but he 
‘seemed much surprised,’’ and said ‘‘nubody locked their doors ;”’ 
after that she left them unlocked. As to the wardrobe and the 
drawer in it, there was a direct conflict of evidence ; the mana- 
geress said there were two keys, one for the hanging part, another 
for the drawers. The lady’s maid denied the second key. This 
evidence of the manageress was confirmed by the manager, but not 
by the detectives who were immediately called in, and to whom 
the keys should certainly have been shown. In fact, there can be 
no doubt that there wasa certain want of care throughout on the 
part of the authorities of the hotel, who relied probably on the 
general character of their servants, and did not think it necessary 
to take those abundant precautions necessary in America and in 
many English cities and towns. Then there was certainly great 
confidence and considerable carelessness on the part of Mr. Carey. 
In fact, both parties to the suit acted as if Bond street were a kind 
of Arcadia, or like Ireland in the days of Brian Boru, when 
Moore’s celebrated young woman traversed the land in safety, 
though 


‘Rich and rare were the gems she wore.’ 


‘Tt seems a pity for the honor and glory of England that the com- 
plete trust of this American bridegroom was not justified, and that 
a hotel thief robbed his bride of some of her wedding presents. 
It is also to be regretted that the manager of the hotel did not 
make a more abundant display of printed notices, and had too 
much faith in his fellow-men. Such, however, is the irony of fate 
that the Englishman’s confidence in human nature has led to pain- 
ful retribution ; he has had to pay five hundred and eighty-five 
pounds and costs ; while the careless and guileless Yankee finds 
himself not a penny the worse, the full value of his notes and 
jewels having been awarded to him by a British jury.”’ 

Baron Pollock, while admitting that the goods ‘‘could have been 
locked up or taken down to the bureau,’’ seemed to think that this 
did not amount to such negligence as directly caused the loss. 
‘*The plaintiff,’ he said, ‘‘ was a foreigner, unaccustomed to the 
ways of English hotels, and he had given his evidence with perfect 
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—almost unusual—fairness ;’ and he held that the innkeeper, not 
having complied with the statute, was subject to the common law 
liability. While this is, indeed, a warning to hotel keepers to be 
obtrusive with their statutory notices, it should not be taken, in 
this country, even by a lawyer on his vacation as an incentive to 
leaving his wife’s jewels and his own fees in tempting places for the 
sake of getting costs in an action for their loss. He conld hardly 
that he claim was a foreigner unacquainted with the ways of Amer- 
ican hotels, and it must be remembered that in the English case 
the victims of the robbery were a bride and groom of whom ordinary 
prudence is not required. 

A WILL recently published set apart the sum of ten thousand 
dollars to be invested so that the income might be used perpetual- 
ly to provide flowers for the decoration of the testatrix’ grave at 
all seasons of the year. This is only an exaggerated instance of 
the common desire to be remembered after death and fear of being 
forgotten, and flowers constantly renewed with the continual sugges- 
tion of new life from the seed that ‘‘is not quickened except it die,”’ 
are quite as good a memorial as a gloomy shaft of granite, and yet 
there is no doubt that while the law allows the granite, it does not 
permit the provision for the flowers. The granite can be paid for 
once for all, and the testator is free to waste money on a hide- 
ous monument or on any extravagance he may please without 
regard to good taste or to the feelings of his heirs, but when he sets 
aside a fund to produce a perpetual income for the constant re- 
newal of the flowers upon his grave he is creating a perpetuity 
which is not a charity, and the provision is void. If the testator 
desiring grave-yard immortality provides for a memorial, he must 
make one that will last. He may erect the shaft of granite, but 
he cannot provide for keeping it in repair. This is held in Det- 
willer v. Hartman, 37 N. J. Eq. (10 Stewart) 348, and the reasons 
for the decision are set forth at length, and they are supported by 
numerous cases collected by the industry of the late Chancery Re- 
porter, who, in these notes, has earned a memorial for himself, and 
the lasting gratitude of his brethren at the bar, whom he has spar- 
ed the labor of finding the cases for themselves. 
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MUNGO J. CURRIE v. THE WAVERLY AND NEW YORK BAY R. R. CO. 


(New Jersey Court of Errors and Appeals. 


Condemnation of Lands — Fair Cem- 
pensation—1. It is an established rule in the 
condemnation of lands that the just com- 
pensation which the land owner is entitled 
to receive for his land and damages thereto, 
must be limited to the tract, a portion of 
which is actually taken. 

2. The mere plotting of land upon a map, 
without more, is not such a division of it 
into separate tracts that the owner’s dam- 
ages must be limited to the particular block, 
a portion of which, as shown on the map, is 
actually taken. 

3. The law gives as compensation to the 
owner of lands taken for a public use, its 
fair price for any other use for which it has 
a commercial value of its own in the imme- 
diate present or in reasonable anticipation 


June Term, 1890.) 


4. The rule that the special advantages 
of the land to the party acquiring it by con- 
demnation shall not swell the compensation 
of the land owner, applies to cases where 
the taking,which is advantageous to the pur- 
chaser, is not pecuniarily disadvantageous to 
the seller. If, however, the advantageous 
feature is of such a nature that it has a com- 
mercial value in the hands of either, then a 
fair estimate of such value is a proper part 
of the just compensation which the owner is 
entitled to receive. 

5. The situation and surroundings of land 
sought for railroad purposes may impart to 
it a special value for such purposes gener- 
ally; where such a value is shown, the owner 
may reap the benefit of it when compelled 
to part with his land by condemnation. 


in the near future. 


In error to the Hudson Circuit. 
Messrs. Randolph, Condit & Black, for plaintiff in error. 


Messrs. Vredenburgh & Garretson, for defendant in error. 

GARRISON, J.: This writ of error brings up the Circuit record 
of an issue tried upon an appeal from the award of commissioners 
appointed to condemn the lands of Mungo J. Currie, upon the 
application of the Waverly and New York Bay Railroad Company. 
The land owner is the plaintiff in error. The land taken for rail- 
road purposes is a strip one hundred feet in width and seven hun- 
dred and seventy feet in length, lying near but not fronting upon 
New York bay. The strip in question is part of a tract of several 
acres belonging to the same owner. This tract had been plotted 
by its owner into town lots, and delineated upon a map showing 
streets and avenues. In 1885 lots were offered at public sale by 
this map, but no lots abutting upon the avenues adjacent to the 
strip in question have been sold. The route selected by the rail- 
road runs parallel with and in immediate adjacency to an avenue 
marked upon this map as Fifty-second street. The block upon 
which the route is located is bounded upon this map by Fifty- 
second street on one side and Fifty-third street upon the other, and 
is the only block any portion of which is actually taken by 
the railroad. In this situation of affairs the jury were instructed 
by the trial court that the damages to be awarded to the land 
owner must be limited to the particular block a portion of which, 
as shown upon the map, was actually taken, unless it appeared 
from the evidence that the owner was using that block, in common 
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with the rest of his lands for a single use. In explaining this 
instruction to the jury the court used two illustrations. The jury 
was told that if the owner had a factory that covered three or four of 
these blocks, and was using that factory asan entirety, then the block 
taken would not be the limit for assessing damages. The other 
illustration was that of a farmer who, having mapped his farm 
into blocks, continued to cultivate it as a unity. 

The propriety of the rule of damages thus laid down is the sub- 
ject of a specific exception to the judge’s charge. 

It is an established rule of law in proceedings for the condemna- 
tion of land that the just compensation which the land owner is 
entitled to receive for his lands and damages thereto must be 
limited to the tract a portion of which is actually taken. The 
propriety of this rule is quite apparant. It is solely by virtue 
of his ownership of the tract invaded that the owner is entitled to 
incidental damages. His ownership of other lands is without 
legal significance. Within the tract thus owned his rights are two- 
fold ; first, he is to be paid the value of the land included in the 
petition of the condemning agent, and, secondly, he is entitled to 
an award of such damages as result to the residue of his tract 
In the application of this rule, no practical difficulty can arise 
where the tract is bounded by the lands of others. The difficulty, 
in so far asit has arisen hitherto, is in those cases in which the 
owner of several blocks of land separated from each other by 
public highways has claimed compensation for land taken in one 
block, and also incidental damages to his adjacent parcels. The 
question thus presented is said to have been decided adversely to 
the claim of the land owner in the case of the New York 
Central Railroad, 6 Hun. 149. That case decides that in the city 
of New York blocks of building lots are separate tracts, and that 
no tract can be regarded as incidentally injured, save only the par- 
ticular one out of which the land required by the railroad com- 
pany isin fact taken. The value of this case as an authority 
upon the point under consideration is, however, greatly impaired, 
if not altogether destroyed, by the fact that by virtue of an act of 
the legislature of New York, passed in 1813, the fee to the streets 
and other public lands in the City of New York is vested in the 
municipality, Killinger v. V. V. R. R. Co., 50 N. Y. 206. For 
obvious reasons this case furnishes no controlling principle appli- 
cable to those jurisdictions in which an owner may assert absolute 
continuity of title to abutting lands lying upon opposite sides of 
a public highway. Jones v. Salter, 39 N. J. L. (10 Vroom,) 469 ; 
Ayres v. Penna. R. R. Co., 50 N. J. L. (21 Vroom,) 660; Avres v. 
Penna. R. R. Co., June Term, 1890. (See 13 N. J. L. J. 221.) 

Indeed, a contrary view obtained recognition in the Supreme 
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Court of this State in the case of the Somerville & Easton Railroad 
Company v. Doughty, 2 Zabriskie 495. The present case, how- 
ever, does not call fora decision upon this point. The question 
now before us is not what would be the rule of damages where the 
owner’s tract is actually subdivided by public highways, but 
whether the delineation of proposed subdivisions upon a map shall 
have the effect of limiting incidental damages to a particular block 
shown upon such map. The question thus presented is quite 
apart from the rights which a vendee purchasing by such map ac- 
quires against his vendor. As the case comes before us there is 
nothing actually upon the ground, nor is there anything construc- 
tively in the conduct of the owner, to break the previous unity of 
his title over his entire tract. The fee in the lands marked 
‘* streets’? upon the map, which would have remained in him even 
if an easement had actually attached, is as yet in him, unsubjected 
to any burden which an invading corporation can set up as the 
legal limit of the territory over which the rule of resulting dam- 
ages may extend. If damages are to be confined to a small paral- 
lelogram of land out of a tract of many acres similarly, although 
not equally injured, it must be either because the land thus select- 
ed is, in fact, a separate tract, or because, by virtue of some rule 
of law, it must be so regarded. In the present case neither of 
these conditions exist. The instruction, therefore, that the owner’s 
damages may be limited to a particular block delineated upon his 
map, unless he could by evidence show an actual and contra _ user, 
was giving to the mere act of plotting of the land upon paper an 
effect in excess of its legal import. The presumption of law thus 
assumed threw upon the owner of the lands a burden of proof 
which must be regarded as injurious to his property rights. For 
the correction of this error there must be a new trial. 

A further question is presented upon this record. Upon the 
trial of the appeal a line of proof was offered by the land owner 
which was overruled, and a bill of exceptions allowed. The offer 
was to prove, in respect to the lands taken, a number of matters 
tending to show that it possessed a special value for railroad pur- 
poses generally irrespective of its individual advantages to the de- 
fendant in error. Some of the matters thus offered were purely 
speculative opinions, while others were conclusions from undis- 
closed facts. Such offers were properly overruled. There were, 
however, offers which, we think, were improperly rejected. 
Among other things, the land owner offered proof upon the follow- 
ing points: First, that more than two-thirds of the land in the 
Hudson County lying upon the New York Bay was occupied as 
railroad termini. Second, the situation of the land in question in 
relation to this water front. Third, the width of the territory thus 
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available. Fourth, the relation of the land in question to that 
portion of New York Bay as yet unappropriated for railroad pur- 
poses. These offers were overruled, not because they were unsus- 
ceptible of proof, but because they were regarded as not proper 
subjects for the consideration of the jury in estimating the amount 
of their award. The propriety of this ruling is before us upon 
this record. In substance the land owner offered to show to the 
jury the situation and surroundings of the land in question with 
reference to its special availability as a railroad approach to an 
established centre of commerce. His contention was that if this 
availability could be shown it gave to his lands a pecuniary value for 
this purpose for which, as their owner, he was entitled to be paid. 
In the aspect, in which the case comes before us, we must assume 
that such an availability existed, and that it could have been shown. 
The rule is imperative that where an offer is made and rejected those 
things must be considered as true which the plaintiff in error offered 
to prove and was not permitted to prove. Peak v. State, 50 N. J. 
L. (21 Vr.) 179-219 ; Peacock v. State, 50 N. J. L. (21 Vr.) 653- 
655; Scotland County v. Hill, 112 U. 8. 183-186. The questions 
raised by this ruling are, (1) may the situation and surroundings 
of land sought for railroad purposes impart to it a special value 
for such purposes generally, and (2) if such special value is shown 
may the owner reap the benefit of it when called upon to part with 
his land by the compulsory process of condemnation? That land 
near a centre of trade increases in value with the growth of com- 
merce, and in the line of its requirements, is not more self-evident 
than that as the locations for railroad access to such a centre are 
taken up and occupied the residue of the lands available for such 
purposes increases in special value in proportion to the demand 
thus created and to the scarcity thus produced. From the same 
elements of common knowledge it results that the value arising 
from this situation of affairs is an existing value inherent in the re- 
sidue of such lands at whatever time any portion of such residue 
is sought by a new claimant for railroad facilities. It would be 
contrary to economic law and repellant to common justice to per- 
mit the fact that the lands are selected by a public agent because 
of this availability to strip them of any element of value which, in- 
dependently of the new-comer and prior to his advent, they pos- 
sessed. 

The fact that the special value acquired by lands thus sit- 
uated has arisen from their availability for purposes similar to 
those to which the comdemning party proposes to put them is 
without significance. Such an availibility is not special to this 
one carrier; it is general to all who are engaged and to all who may 
be engaged in similar enterprises, whose existence and whose pre- 
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sence as a class at or near these lands became an admitted fact by 
the rejection of testimony competent to prove it. Whether this 
circumstance does or does not impart an appreciable money value 
to any given piece of land is a pure question of fact and must be 
treated as such. Our present concern is to discover by what rule 
of law applicable to investigations of this character the jury are 
excluded from passing upon this element of value, if, in fact, it 
exists. The rule of law applicable to the condemnation of land to 
these quasi-public uses is that its owner shall be given, by way of 
compensation for his land, its fair price for any use for which it 
has a commercial value of its own in the immediate present or in 
reasonable anticipation in the near future. It is for the owner’s 
deprivation of any existing value that he is to be compensated. 
Neither the individual advantages to the party acquiring the land 
nor the necessity of its acquisition can be considered in computing 
the loss of the land to the owner, but there is nothing in this prin- 
ciple which I have stated, as favorable to the public agent as the 
Jaw admits which will enable a condemning party to take without 
payment land values not created by it nor based upon its advan- 
tage or necessity, but which, on the contrary, antedated its advent 
and owe their existence to natural situation and growth of trade 
and the general economic laws underlying all commercial values. 
The rule that the special advantage of the land to the acquiring 
corporation shall not add to the compensation to be paid the land 
owner applies to cases where the taking which is advantageous to 
the purchaser is not pecuniarily disadvantagecus to the seller. If, 
however, the advantageous feature is of such a nature that it is of 
commercial value in the hands of either, then one cannot take it 
from the other without paying for it. 

These views are in entire harmony with the principle laid down 
by the Supreme Federal Court in Mississippiand Rum River Boom 
Company v. Paterson, 98 U. S. p. 206, where it was held that the 
situation of certain islands with reference to their special adapt- 
ability to booming purposes might be shown as a circumstance 
which the owner had a right to insist upon as an element in 
estimating the value of his lands. Similar views have been ex- 
pressed in many of the State Courts. The Trustees of College 
Point v. Dunnell, 5 Thompson (N. Y.) 217, 2 Hun. 669 ; Chicago 
Railroad Company v. Jacobs 110 Ill., 415; Gardner v. Brook- 
line, 127 Mass. 363; Haslam v. Galena R. R. Co., 64, IIL, 
353; Young v. Harrison, 17 Ga. 30; Calumel River Railroad Co. 
v. Moore, 124 Ill. ; Depins v. Chicago, &c., R. R. Co., 115 
Ill. 97. 

In re New York, Lackawanna, &c., Railroad Company, (27 Hun.) 
116, the Court goes to a much greater length in applying this 
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principle than is necessary for its support in cases like that before 
us. Inthat case the owner of an abandoned canal bed successfully 
maintained an award based upon its special adaptability to 
railroad purposes. I do not feel called upon to express 
any opinion as to the propriety of the application made of the law 
to the facts of that case. The correct principle was, however, re- 
cognized by the court, and for that alone the case is now cited with 
approval. 

To the same end may be cited Goodwin v. Cincinnati, &c., Com- 
pany, 18 Ohio, 181; Cohen v. St: Louis, &c., R. R. Co. 34 Kansas, 
158-164; Johnson v. Freeport, &c., Railway Co., 111 IIl., 413-419 ; 
Lake Shore & Western Railway Co. v. Chicago, &c., R. R. Co., 
100 Il]., 21-33. 

Under the law as thus expounded the land owner in the present 
case should have been permitted to produce evidence as to the 
situation and surroundings of his land as they existed at the time 
of the location of the company’s route for the purpose of demon- 
strating, if he was able, that there resulted to his land from these 
circumstances a special value growing naturally out of the best use 
to which, from its situation, it was presently adapted. Guarded 
by the exclusion of speculative opinions upon the one hand, and 
of the individual advantages to the condemning agent on the 
other, such a course will best secure to the owner of the lands 
taken that compensation for their general value which is guaran- 
teed by the constitution whenever private property is taken for a 
public use. 

A further ground of exception was the admission of testimony as 
to the price at which a witness, who was a stranger to this record, 
has offered to sell to another stranger a piece of land belonging to 
yet a third stranger, but adjoining the tract in question. The 
proof was clearly incompetent. Montclair R. R. Co. v. Benson, 36 
N. J. L. (7 Vr.) 557. The attention of the court was not, however, 
directed to any special ground of objection and it is evident that 
the objection was deemed to be addressed to the period of time 
at which the transaction in question occurred. Had the reason 
which is now urged been presented at the time the question would 
in all probability have been overruled. A general objection to the 
admission of testimony is unavailing upon error. Oliver v. Phelps, 
Spencer 181. 

The record will be remitted and a venire de novo awarded. 





WILLIAM RANKIN, JR., ET. AL., APPELLANTS, AND ELEANOR COAR, 
RESPONDENT. 


(New Jersey Court of Errors and Appeals.) 
Notice— Unrecorded Deed—Possession of Premises. 
1. A widow who occupied part of a house in which she was en- 
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titled to dower, while her son, the sole heir-at-law, occupied the 
rest of the house, released her dower therein to the son by a deed 
duly recorded: Held, that her continued occupation thereafter, 
will not give notice to one, who takes a mortgage from the son, of 
a title in her to the part of the house occupied by her, acquired 
by an unrecorded deed from the son contemporaneous with her 
release of dower. 

2. Possession to be effective as notice of title by unrecorded 
grant must be open, notorious and unequivocal. Whena house 
is not so constructed as to indicate its use in separate apartments, 
the fact that a mother occupied a part, while her son’s (who 
appeared by the record to be the owner) family occupied the 
same house, is not sufficient to put an intending mortgage on in- 
quiry as to the mother’s right; it may well be assumed that she 
was a guest or inmate of her son’s family. 

3. One who acquired a life estate in certain rooms in a house in 
Jersey City free of any rent or charge whatever by a grant, not 
recorded until after the grantor, (who appeared by the record to 
be sole owner) had given a mortgage thereon, paid taxes and 
water rent imposed on the premises. Upon foreclosure of the 


mortgage, the premises were purchased by one who had no notice 


of such payment, except from the record ; Held, (1) that the city 
lien was thereby discharged ; (2) that any equitable right to be 
subrogated to that lien was subordinate to the mortgage, which 
could not be displaced except by sale and failure to redeem on 
notice in the manner prescribed by the charter, and (3) that such 
subrogated right could not be enforced against a bona fide pur- 
chaser for value without notice. 


CORA NEWMAN, BY HER NEXT FRIEND, ELLIS H. NEWMAN, v. PHILLIPSBURG 
HORSE CAR RAILROAD COMPANY. 
(New Jersey Supreme Court. June Term, 1890.) 


Carelessness of Persons Having in _ being under the care of her adult sister 


Charge Infants of Tender Age—Negligence of 
Employés of Street Railway Companies—- 
An infant of tender years is not to be 
charged with the negligence of the person 
having it in charge. 

The plaintiff, about two years of age, 


Argued November Term, 1889. 


wandered on to the track of the horse rail- 
road track, and was there run over by the 
carelessness of the driver of the car; Held; 
that plaintiff’s right of action was not lost’ 
even if the sister’s carelessness of super- 
vision in part was cause of her injury. 


The plaintiff was a child two years of age; she was in the cus- 
tody of her sister who was twenty-two; the former being left by 
herself a few minutes got upon the railroad track of the defendant, 


and was hurt by the car. 


street of the city of Phillipsburg. 


The occurrence took place in a public 


The carelessness of the de- 
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fendant was manifest, as at the time of the accident, there was no 
one in charge of the horse drawing the car, the driver being in the 
car collecting fares. 

The circuit judge submitted the following propositions to this 
court for its advisory opinion, viz: First, whether the negligence 
of the persons in charge of the plaintiff, an infant minor, should 
be imputed to the said plaintiff. 

Second, Whether the conduct of the persons in charge of the 
plaintiff at the time of the injury complained of, was not so de- 
monstrably negligent that the said Circuit Court should have non- 
suited the plaintiff, or that the court should have directed the 
jury to find for the defendant. 

Third, Whether a new trial ought not to be granted on the 
ground that the damages awarded are excessive. 

Messrs. Shipman & Son, for the plaintiff. 

Mr. William H. Morrow, for the defendant. 

The opinion of the court was delivered by BEASLEY, C. J.: 

There is but a single question presented by this case, and that 
question plainly stands among the vexed questions of the law. 
The problem is whether an infant of tender years can be vicarious- 
ly negligent, so as to deprive itself of a remedy that it would 
otherwise be entitled to. In some of the American States this 
question has been answered by the courts in the affirmative, and in 
others in the negative. To the former of these classes belongs the 
decision in Hatfield v. Roper and Newell, reported in 21 Wendell 
615. This case appears to have been one of first impression on 
this subject, and it is to be regarded not only as the precursor, 
but as tbe parent of all the cases of the same strain that have 
since appeared. 

The inquiry with respect to the effect of the negligence of the 
custodian of the infant, too young to be intelligent of situations 
and circumstances, was directly presented for decision in the 
primary case thus referred to, for the facts were these, viz: The 
plaintiff, a child of about two years of age, was standing or sit- 
ting in the snow in a public road, and in that situation was run 
over by a sleigh driven by the defendants. The opinion of the 
court was that as the child was permitted by its custodian to wander 
into a position of such danger, it was without remedy for the 
hurts thus received, unless they were voluntarily inflicted, or were 
the product of gross carelessness on the part of the defendants. 
It is obvious that the judicial theory was, that the infant was, 
through the medium of its custodian, the doer, in part, of its own 
misfortune, and that, consequently, by force of the well known 
rule, under such conditions, he had no right to an action. This 
of course was visiting the child for the neglect of the custodian, 
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and such infliction is justified in the case cited in this wise; ‘‘the 
infant,’ says the court, “‘is not sui juris. He belongs to 
another to whom discretion in the care of his person is exclusive- 
ly confided. That person is keeper and agent for this purpose; 
in respect to third persons his act must be deemed that of the 
infant ; his neglects the infant’s neglects.’ 

It will be observed that the entire context of this quotation is 
the statement of a single fact, and a deduction from it; the 
premise being, that the child must be in the care and charge of an 
adult, and the inference being that, for that reason, the neglects of 
the adult are the neglects of the infant. But surely this is con- 
spicuously a non sequitur. How does the custody of the infant 
justify or lead to the imputation of another’s fault to him? The 
law, natural and civil, puts the infant under the care of 
the adult but how can this right to care for and _ pro- 
tect be construed into a right to waive, or forfeit any of the legal 
rights of the infant? The capacity to make such waiver or for- 
feiture is not a necessary or even convenient incident of this office 
of the adult, but, on the contrary, is quite inconsistent with it, 
for the power to protect is the opposite of the power to harm 
either by act or omission. In this case in Wendell it is evident 
that the rule of law enunciated by it is founded in the theory 
that the custodian of the infant is the agent of the infant, but 
this is a mere assumption without legal basis, for such custodian 
is the agent, not of the infant, but of thelaw. If such supposed 
agency existed it would embrace many interests of the infant 
and could not be confined to the single instance when an injury is 
inflicted by the co-operative tort of the guardian. And yet it 
seems certain that such custodian cannot surrender or impair a 
single right of any kind that is vested in the child, nor impair 
any legal burthen upon it. If a mother travelling with her child 
in her arms should agree with a railroad company, that in case of 
an accident to such an infant by reason of the joint negligence of 
herself and the company, the latter should not be liable to a suit 
by the child, such an engagement would be plainly invalid on two 
grounds: first, the contract would be contra bonos mores; and 
second, because the mother was not the agent of the child 
authorized to enter into the agreement. Nevertheless, the position 
has been deemed defensible that the same evil consequences to 
the infant will follow from the negligence of the mother in the 
absence of such supposed contract as would have resulted if such 
contract should have been made and should have been held valid. 

In fact this doctrine of the imputability of misfeasance of the 
keeper of a child to the child itself, is deemed to be a pure inter- 
polation into the law, for until the case under criticism it was 
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absolutely unknown, nor is it sustained by legal analogies. In- 
fants have always been the particular objects of the favor and 
protection of the law. In the language of an ancient authority 
this doctrine is thus expressed: ‘‘Thecommon principle is that an 
infant in all things which sound in his beuefit shall have favor and pre- 
ferment in law as well as another man, but shall not be prejudiced 
by any thing in his disadvantage,’’ 9 Viner’s Abrdgt. 374. And 
it would appear to be plain that nothing could be more to the pre- 
judice of an infant than to convert, by construction of law, the 
connection between himself and his custodian into an agency to 
which the harsh rule of respondeat superior should be applicable. 
The answerableness of the principal for the authorized acts of his 
agent is not so much the dictate of natural justice as of public 
policy, and has arisen, with some propriety, from the circum- 
stances that the creation of the agency isa voluntary act, and 
that it can be controlled and ended at the will of its creator. But in 
the relationship between the infant and its keeper all these de-. 
cisive characteristics are wholly wanting. The law imposes the 
keeper upon the child, who, of course, can neither control or 
remove him, and the injustice, therefore, of making the latter 
responsible, in any measure whatever, for the torts of the former, 
would seem to be quite evident. Such subjectively would be 
hostile, in every respect, to the natural rights of the infant, and 
consequently cannot, with any show of reason, be introduced into 
that provision which both necessity and law establish for his 
protection. 

Nor can it be said that its existence is necessary to give just en- 
forcement to the rights of others. When it happens that both the 
infant and its custodian have been injured by the co-operative 
negligence of such custodian and a third party, it seems reason- 
able, at least in some degree, that the latter should be enabled to 
say to the custodian. You and I, by our common carelessness, 
have done this wrong, and, therefore, neither can look to the other 
for redress; but when such wrongdoer says to the infant, your 
guardian and I, by our joint misconduct, have brought this loss 
upon you, consequently you have no right of action against me, 
but you must look for indemnification to your guardian alone, a 
proposition is stated that appears to be without any basis either in 
good sense or law. The conversion of the infant, who is entirely 
free from fault, into a wrongdoer by imputation, is a logical con- 
trivance uncongenial with the spirit of jurisprudence. The sensi- 
ble and legal doctrine is this. An infant of tender age cannot be 
charged with negligence; nor can he be so charged with the com- 
mission of such fault by substitution, for he is incapable of ap- 
pointing an agent, the consequence being that he can in no case 
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be considered to be the blameable cause, either in whole or in part, 
of his own injury. There is no injustice, nor hardship in requir- 
ing all wrongdoers to be answerable to a person, who is incapable 
either of self-protection or of being a participator in their misfeas- 
ance. 

Nor is it to be overlooked that the theory here repudiated, if it 
should be adopted, would go the length of making an infant in its 
nurse’s arms answerable for all the negligences of such nurse 
while thus employed in its service. Every person so damaged by 
the careless custodian would be entitled to his action against the 
infant. If the neglects of the guardian is to be regarded as the 
neglects of the infant, as was asserted in the New York decision, 
it would, from logical necessity, follow that the infant must in- 
demnify those who should be harmed by such neglects. That 
such a doctrine has never prevailed is conclusively shown by the 
fact that in the reports there is no indication that such a suit has 
ever been brought. 

It has already been observed that judicial upinion, touching the 
subject just discussed, is in a state of direct antagonism, and it 
would, therefore, serve no useful purpose to refer to any of them. 
It is sufficient to say that the leading text-writers have concluded 
that the weight of such authority is adverse to the doctrine that 
an infant can become in anywise a tort feasor by imputation. 1 
Sherman & R. on Neg., sec. 75; Wharton on Neg., sec. 311; 2 
Wood’s Railway Law 1,234. 

In our opinion the weight of reason is in the same scale. It re- 
mains to add that we do not think the damages so excessive as to 
place the verdict under judicial control. Let the Circuit Court be 
advised to render judgment on the finding of the jury. 


THE NEWARK AQUEDUCT BOARD, COMPLAINANT. v. THE CITY OF PASSAIC ET 
ALS, DEFENDANTS, 


(New Jersey Court of Errors and Appeals.) 


Preliminary Injunction—Refusal of—  injuriously polluted, the defendants answer 
Apprehended Pollution of River—Upon bill and accompanying affidavits rendered it 
filed to restrain the construction of public doubtful whether the apprehended nuisance 
sewers by the operation of which, it is al- would arise. 
leged, the water supplied by the complain- Held, That a preliminary injunction was 
ant to the inhabitants of Newark would be thereupon properly refused. 


Mr. E. L. Price and Mr, T. N. McCarter for the complainants. 

Mr. G. P. Rush and Mr. J. W. Griggs for the defendants. 

The opinion of the Court was delivered by Dixon, J.: 

On March 18, 1889, the complainant exhibited its bill in Chan- 
cery to restrain the defendants from constructing in the city of 
Passaic certain public sewers therein described, which, when in 
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operation, would cast their contents into the Passaic river, and 
thereby, the bill alleged, would render noxious the water drawn by 
the complainant from the river for the use of the inhabitants of 
the city of Newark. 

On filing the bill the complainant obtained a rule that the defen- 
dants show cause why a preliminary injunction to the effect stated 
should not forthwith issue, and at its return the city of Passaic pre- 
sented its answer with accompanying affidavits, which, infer alia, 
negatived the charge that the sewage to be emptied at Passaic 
would effect the water at the complainant’s intake. The rule to 
show cause was then discharged by the Chancellor upon two 
grounds. First, That the complainant had no authority to main- 
tain a suit to prevent such pollution of the water of the river as 
would be injurious to the inhabitants of Newark ; second, That, 
as the apprehended pollution had not yet taken place and was not 
immediately threatened, and it was doubtful under the proofs 
whether such pollution would be in any degree deleterious to the 
city of Newark, therefore no case for a preliminary injunction 
had arisen. 

We are not prepared to indorse the conclusion of the learned 
Chancellor upon the first point, but upon the second his conclu- 
sion seems to us well founded in fact and in the law as repeatedly 
announced by this Court, Citizens’ Coach Co. v. Camden Horse 
Railroad Co., 29. N. J. Eq. (2 Stew.), 299; Stitt v. Hilton, 31 N. J. 
Kq. (4 Stew.), 285; D. L. & W. R. R. Co. v. Cent. Stock Yard & 
T. Co., 48 N. J. Eq. (16 Stew.), 605; Haggerty v. Lee, 45 N. J. 
Kq. (18 Stew.), 255. 

The order discharging the rule should be affirmed. 


GEORGE DE B. KEIM, ET ALS, v. WILLIAM H. EBLE, ET AL, 
(Atlantic County Circuit Court.) 


Practice—Rule to Plead—EKffect of Failure to File Affidavit of 
Merits—Motion to Vacate Judgment. 


On motion to vacate judgment as irregularly entered. 

REED, J.: The summons and declaration in this cause were serv- 
ed together upon the defendant on November 7, 1889. The sum- 
mons was returnable on November 17. Judgment was entered on 
November 18 ; no affidavit of merits pursuant to theact of 1889, 
P. L. p. 334, had been filed by the defendant, neither had any af- 
fidavit of the service of the declaration been filed. On May 13, 
1890, the plaintiff filed an affidavit of service, filed a new assess- 
ment and entered another judgment. Both these judgmemrts were 
irregularly entered. The first was entered on the expiration of 
the ten days following the service with no affidavit of service on 
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file. This judgment was treated by the counsel of the plaintiff as 
a nullity because of the irregular entry, and he entered judgment 
again after filing an affidavit of service. Nor do I think the see- 
ond entry was regular. Two terms of the Atlantic Circuit Court 
had intervened between the day when judgment might have been 
taken and when the last judgment was entered. Iam of the opin- 
ion that the provisions of Section 113 of the Practice Act (Rev. p. 
866) apply. His neglect to take advantage of the failure of the 
defendant to file his affidavit of merits at the next ensuing term, 
must be considered a waiver of the plaintiff's right to have judg- 
ment entered because of defendant’s default. Upon the failure of 
the plaintiff to enter judgment before or during the term next af- 
ter defendant’s default, the former can only enter judgment after 
ruling the defendant to plead. This section of the Practice Act was 
not overlooked by the counsel of the plaintiff when he entered the 
second judgment. In his view the section was inapplicable to the 
facts in this case. He conceived that the language of the section, 
namely, ‘‘ If any party would take advantage of the failure of the 
adverse party in not filing his declaration, plea or other pleading 
within the time prescribed by law, he shall take such advantage 
at the term next after such failure, etc.,’’ does not apply to a fail- 
ure to file an affidavit of merits under the act of 1889. His notion 
is that the right to plead is foreclosed by the default in filing the 
affidavit of merits, and, therefore, there can be no rule upon the 
defendant to plead. I cannot accede to this view. The affidavit 
of merits under the act of 1889 must be filed within ten days of the 
service of the declaration, and so the filing of it may precede the 
filing of the plea. But the affidavit, whether preceding or accom- 
panying the plea, as under the former practice, is still a part of the 
plan by which the defendant sets up his defense. A person, who 
formerly failed to file his affidavit, failed to plead. And a defen- 
dant, who fails under the act of 1889 to file an affidavit within the 
ten days, fails to perform a condition upon which his right to 
plead depends, and so fails to plead. Upon such failure the plain- 
tiff got a right to enter judgment before the close of the ensuing 
term of court. If he choose to forego his advantage, the statute 
says he shall be considered as having waived his right. The right 
is gone as completely as if there had been no default. In my 
judgment the defendant now has a right to plead, and no judg- 
ment can be entered by default against him until he has been ruled 
to plead and is again in default. Judgment vacated. 


Note.—For the further construction of this supplement to the Practice Act, 1889, P. L., 
p. 334, see The Chapin Hall Lumber Co. v. Camp, 12 N. J. L. J. 267 and note; Wood- 
ruff v. McGarigle, idem 384; Van Dyke v. Oliphant, 13 N. J. L. J. 45. 
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GEORGE MACCULLOCH MILLER, ET AL., ». MAYOR, RECORDER, ALDERMEN AND 
COMMON COUNCILMEN OF MORRISTOWN. 


1. No responsibility attaches for damages 
done by the diversion of surface water 
where the diversion is merely incidental to 
and occasioned by the making or alteration 
of street grades. 

2. But where a municipality puts into 
execution a scheme of improvement by 
which surface water, collected from a large 
area, is prevented from following the grades 
of the streets, and is carried, by artificial 
means, from where it would otherwise be 
discharged and made to flow on to the land 
of one person, in ease of the lands of others, 
there an actionable wrong is committed. 

3. Where the quantity of surface water 
sent to the point of discharge is increased 
by an enlargement of the area of drainage, 


but such enlargement results entirely from 
making the grade of the streets conform to 
the grade established by the proper author- 
ity, any injury resulting from the increase 
in the quantity of water discharged at that 
point is regarded, in law as damnum absque 
injuria. 

4. Where a municipality, by means of a 
basin and culvert, discharges all the surface 
water carried to a particular point in such 
manner that the water, by its own force 
makes a channel for itself through the lan 
of a citizen, a taking of private property 
for public use occurs, and if no compensa- 
tion to the owner be provided the use of his 
property by the municipality will be en- 
joined. 


On final hearing on bill, answer and proofs taken before a Master. 

Mr. Edward Q. Keasbey, for complainants. 

Mr. George W. Forsyth, for defendants. 

VAN Fuezt, V. C.: The complainants seek, by this suit, to have 
the defendants enjoined from unlawfully discharging surface water 


on their land. They own a tract of land located on the easterly 
side of Macculloch avenue, which has a frontage on that street of 
two hundred and thirty feet and extends back about four hundred 
and fifty feet. The land is improved. There is a large mansion 
and other buildings on it. The surface of the tract is uneven. 
There is a depression in the northern part of it, nearly ten feet 
below the surface on the southerly side and about eight feet below 
the surface on its northerly side. The width of the bottom of the 
depression, measured from the foot of the slope at the south to the 
foot of the slope at the north, is between sixty and seventy feet, 
and the depression extends the whole depth of the tract, from the 
street to its rear line. Prior to the improvement of Macculloch 
avenue and the adjacent streets by grading and guttering, the 
proofs show that the course which the surface water, flowing along 
the easterly side of Macculloch avenue, from both north and 
south, naturally took, when it reached the depression, was to pass 
from the street on to the complainants’ land, and it there, in conse- 
quence of the bottom of the depression being nearly level, spread 
itself out over the surface without washing or breaking the land, or 
causing injury or annoyance of any kind. The bottom of the 
depression was unbroken by a waterway of any kind; part of it 
was in sod and another part was used as a garden. A wagon 
road, leading from the mansion to the barn in the rear, ran across 
16 
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it, and a corn crib, with a chicken house beneath, stood in it 
where its surface was lowest. The water flowing along the westerly 
side of the avenue flowed off on land lying on that side. None of 
it discharged itself on land of the complainants, except in rare 
instances, when unusual floods occurred, and, at such times, that 
which flowed over mingled itself with that flowing along the east- 
erly side, and the whole volume then passed off on the complain- 
.ants’ land and then spread itself out without breaking the surface 
or doing other damage. This was the condition of the complain- 
ants’ land and the natural course of the surface water prior to the 
doing of the acts which the complainants say have resulted ina 
violation of their constitutional rights, and against the conse- 
quences of which they ask protection. 

The defendants some years ago improved Macculloch avenue and 
several of the adjacent streets by grading and guttering. Their 
power to make such improvements is not disputed. But the com- 
plainants say that, in this instance, the defendants so exercised 
their power as to inflict two continuous and irreparable injuries on 
their land. First, they say that the defendants so graded the 
streets they improved as that the surface water, from a larger area, 
is carried away from where it would naturally go and made to flow 
to their land and there discharge itself. The special grievance 
here complained of is, that, by the scheme of drainage adopted by 
the defendants, the quantity of water which would naturally dis- 
charge itself on the complainants’ land has been very largely 
increased. And, in the second place, they say, that the defend- 
ants have so arranged the discharge of the water carried to their 
land by the street gutters as to cause the water to make an open 
channel for itself through their land, and that, by this means, an 
easement, for the benefit of the public, has been fastened on their 
land for which no compensation has been made. In other words, 
that the defendants have appropriated their land to the use of the 
public, without either making compensation, or providing that 
compensation shall be made. 

The law pertinent to the first ground of injury alleged by the 
complainants is well settled in this state. No responsibility 
attaches for damage done by the diversion of surface water by the 
public authorities, where the diversion is merely incidental to and 
occasioned by the making or alteration of street grades. Town of 
Union v. Durkes, 9 Vr. 21. Where, however, a municipality puts 
into execution a scheme of improvement by which surface water 
collected from a large area is prevented from following the grades 
of the streets, and is carried, by artificial means, from where it 
would otherwise be discharged, and is made to flow upon the land 
of one person, in ease of the lands of others, there a wrong is com- 
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mitted of which it is the duty of the courts to take cognizance, 
and which a court of equity may redress by injunction. Field v. 
West Orange, 9 Stew. 113; 8S. C. on appeal, 10 Stew. 600. The 
qnestion whether the complainants are entitled to relief or not, in 
respect to their first ground of action, must be determined by the 
principles just stated. No doubt can be entertained under the 
evidence that the quantity of water discharged on the complain- 
ants’ land, since the streets were graded and guttered, is much 
greater than it was before. But this does not show that they have 
sustained an actionable injury. Such improvements necessarily 
result in increasing the quantity of water sent to the point of dis- 
charge and also the celerity with which it is carried there. They 
are made in part to effect these purposes. The road-bed is made 
hard and smooth and put in such a form that it will shed water 
quickly, instead of collecting in the depressions there to remain 
until absorbed or evaporated; and then paved gutters are con- 
structed on the sides, so that all the water falling on the road, or 
finding its way there, shall run off at once into the gutters and be 
by them quickly carried to the point of discharge. It is also true, 
as the proofs show, that the quantity of water carried to the com- 
plainants’ land, and there discharged, has been somewhat increased 
by the enlargement of the area of drainage, but such enlargement 
is, it appears, the direct result of making the grade of the streets 
improved conform to the grade established by the proper authority. 
So that it thus very clearly appears that the whole of the increased 
quantity of water transmitted to the complainants’ land is such, 
and such only, as is necessarily diverted to their land in carrying 
out a lawful scheme for local improvement. For injury result- 
ing from such a diversion of surface water no action will lie. 
In the town of Union v. Durkes, the Chief Justice, in speaking of a 
cause of action substantially like the one now under consideration, 
said: ‘‘1n all this, the corporate authorities did nothing but what 
they had a right todo, and the result was nothing wrongful, being 
simply the diversion of surface water. If, for sucha course of 
acts, an action will lie, then scarcely a grade of a street can be 
made or altered without incurring a similar liability.”’ It is clear 
that the relief asked by the complainants on their first ground 
must be denied. 

But their second claim is well founded. That, in my judgment, 
rests on a solid foundation. There is no dispute about the facts. 
The defendants, in executing their scheme of improvement, con- 
structed a basin in Macculloch avenue, opposite the depression in 
the complainants’ land, for the reception of the water flowing 
along both sides, and from both directions, and they also built a 
culvert, about three feet in width and two feet in depth, extending 
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from the basin to the complainants’ land. This arrangement re- 
sulted, as it manifestly was intended it should, in pouring all the 
water collected from the area of drainage on the complainants’ 
land at a single point. And the consequence is that the water has, 
by its own force made a channel for itself all the way through the 
complainants’ land. The channel is irregular in width, depth and 
course. Insome places it is five feet wide and in others only three, 
and it is from two to three feet in depth. One of the witnesses 
describes its course as zigzag. This method of discharging the 
water collected in the basin condemns the complainants’ land to 
public use just as effectually as that purpose would have been 
accomplished if the defendants had made an actual entry on their 
land and opened a channel through it. Had the defendants attempt- 
ed to acquirea right of drainage in that way, the illegality of 
their course would have been so conspicuous as to stand without 
excuse and absolutely indefensible, and yet, a very little consid- 
eration will show, I think, that the course they did pursue, to 
attain the same end, is just as plainly contrary to law. If the de- 
fendants have a right to maintain the culvert in its present position, 
and, by means of it, discharge all the water collected from the 
area Of drainage on the complainants’ Jand, at a single point, then 
it follows, as a necessary legal consequence, that the defendants 
have, by their own act, and without compensation, fastened an 
easement on the complainants’ land, which will endure while the 
culvert endures, and that the complainants will, to the ex- 
tent of the easement, be deprived, for all that period, of 
their property. The defendants never possessed any such right or 
power. The constitution ordains ‘‘that private property shall 
not be taken for public use without just compensation ; but land 
may be taken for public highways, as heretofcre, until the legisla- 
ture shall direct compensation to be made.’’ Since the adoption 
of this provision the legislature has directed that when land is 
taken for public roads it shall be paid for, and the result is, as the 
Supreme Court, speaking by the Chief Justice, has said: ‘‘ That 
every vestige of the ancient jus publicum, to seize the property of 
the citizen without rendering to him its value, has been entirely 
abolished in this state.’ Ward v. Peck; 20 Vr. 42-44. The de- 
fendants cannot do by indirection what they have no right or 
power to do directly, and they must be held to have intended to 
do those things which are natural and inevitable consequences of 
their acts. This being so, it must be adjudged that they have un- 
lawfully appropriated the complainants’ land to public use. 

The complainants are entitled to a decree prohibiting the defend- 
ants from maintaining the culvert for the purpose of discharging 
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the water passing through it on to the land of the complatnante. 
The complainants are also entitled to costs. 


[Norr.—This case is especially interesting because the facts of it put to a crucial test the 
principles laid down in a series of cases in New Jersey in regard to the right of land own- 
ers against the public authorities with respect to surface water. Bowlsby v. Speer, 31 N. 
J. L. (2 Vr.) 351, related to surface waters without reference to public streets, and the Su- 
preme Court adopted for New Jersey the rule that there is no such thing as a right to any 
particular flow of surface water jure naturae. This is not the rule in all the states; many of 
them have adopted the civil law rule that the owner of the lower tenement is subject to a 
servitnde in favor of the higher for the discharge of surface water. See an article in the 
American Law Review for May-June, 1888, where the several different rules are defined 
and the cases are classified and discussed. In Town of Union v. Durkes, 88 N. J. L. (9 
Vr.) 21, the doctrine of Bowlsby v. Speer, combined with that of Pray v. Jersey City, 32 
N.J. L. (3 Vr.) 394, was applied to a municipal corporation grading a public street so 
that water collected near the top of a hill, flowed down the street and came upon and 
spread over the land of the complainant near the bottom. It was held that there was no 
wrong in the diversion of surface water and that if the plaintiff was damaged the defendant 
was not liable for it unless, as appeared in that case, the street was made a channel for a 
natural water course, which was turned upon the plaintift’s land. The Chief Justice quoted 
as aremark of Lord Tenterden, what is now a common saying, that surface water is a common 
enemy which every proprietor may fight and get rid of as best he may, but it will appear 
by reference to this case, Rex v. Commissioners of Sewers of Pagham, 8 B. & C. 355-360, 
that Lord Tenterden when he likened water to a common enemy, was referring to a much 
more formidable foe to the people of England than water in the fields or gutters. He was 
speaking of the sea which threatened with destruction the mines dug out beneath it on the 
English coast. The next important case in New Jersey was Field v. West Orange, 3 N. J. 
Eq. (9 Stew.) 118. This was a decision on demurrer to a bill. The Chancellor said . 
“Though by our law there is no redress for the injury done by the diversion of surface 
water in the grading or regulation of streets (referring to The Town of Union v. Durkes), 
the doctrine cannot be applied so as to give license to municipal authorities to discharge 
the waters of streets on private property, thus condemning it to the use of the public with- 
out compensation. Such an application would not only ve unreasonable, but would sane- 
tion flagrant and manifest injustice. A land owner has no right to cause by means of ar- 
tificial trenches or channels, the natural mode of discharge of surface water from his land 
on that of his neighbor, to be changed to the injury of the latter by conducting it by new 
channels in unusual quantities to or on a particular part of the latter’s land.’ The Court 
of Errors affirmed this decision, West Orange v. Field, 37 N. J. Eq. (10 Stew.) 600, saying 
that in the case made by the bill the water was prevented from following the grades of the 
streets and was carried by artificial ducts or channels away from where it would otherwise 
be discharged and made to pour upon the complainant’s lands,and that “thus what is styled 
the common enemy which every proprietor must resist as best he may, is invested with ac- 
cumulated volume and force, and throws upon one in ease of all others.” The same case 
came to a final hearing upon the evidence before Vice Chancellor Van Fleet, and he held 
that the allegations of the bill were not sustained by the evidence and that it was not 
proved that the course of the water had been changed by any channel made by the defen- 
dant, but that the increase of flow appeared to be due only to the paving of the gutters and 
making the road bed hard and smooth,and for damage caused by this the town was not liable 
This opinion, filed in October, 1885, has not yet appeared in the New Jersey reports, but 
will be now published by direction of the Chancellor in the first volume of Dickinson. It 
may be found in2 Atl. Rep. 236. It is important as showing what facts do not come 
within the rule of the former decisions. The present case differs from the case set out in 
the bill in Field v. West Orange in that the water was not turned off the street before it 
reached the lowest point, but when it reached the foot of the incline was collected in a 
basin and was thrown upon the complainant’s land through a culvert or artificial duct at a 
single point in such a manner that it tore out a channel for itself and took possession of a 





246 THE NEW JERSEY LAW JOURNAL. 


part of the complainant’s land. Instead of being allowed to flow where it would spread 
over this or other land anywhere over the broad surface of the valley it was concentrated 
and thrown with accumulated force in a particular direction and a single point so that it 
could not be resisted or warded off with the ordinary defenses against surface waters. The 
Vice Chancellor held that*this was within the principles laid down by the Court of Chancery 
and the Court of Errors in Field v. West Orange, and that it was taking land for public uses 
without compensation. He referred also to a recent decision of the Supreme Court deny, 
ing on the same ground the validity of a time honored provision of the general road act 
authorizing commissioners of highways to enter upon private property to make a drain for 
the road. Ward v. Peck, 49 N. J. L. (20 Vr.) 42.—Eb.] 


EMILY LOUISA VIVAR v. KNIGHTS OF PYTHIAS. 
(New Jersey Supreme Court.) 

Life Insurance—Statements Contained in Application are to be Consider- 
ed as Mere Representations and not as Warranties— Warranties 
by Construction—False Age—Fraud—Member While under Suspen- 
sion from Lodge is not Subject to Assessment—Effect of Sus- 
pension upon Standing Members—Relationship of the Payee under 
Policy of Insurance. 

[Syllabus of Opinion. ] 

On rule to show cause. 

Opinion by Drxon, J.: 

1. A member of the lodge of the Knightsof Pythias was accused 
before his lodge of giving a false age upon entrance. The committee 
appointed to try him and report their opinion of his guilt or inno- 
cence reported that they believed a false age had been given, and 
that a majority of the committee did not believe it had been given 
with any malicious intent or intent to fraud: Held, that this report 
did not convict the member of any offence, and that a vote of 
the lodge thereon, suspending the member for ninety-nine years, 
without any further hearing or any appeal, was unauthorized and 
void. 

2. A grand lodge in the Knights of Pythias had power to re- 
verse the action of a subordinate lodge, suspending one of its 
members without the regular taking and prosecution of the appeal 
and after the death of the suspended member. 

3. The Endowment rank of the order of Knights of Pythias is 
a voluntary mutual life insurance association, open to members of 
the order only, and under its constitution, when the action of a 
subordinate lodge suspending one of its members is reversed by 
the superior grand lodge, the standing of the member in the En- 
dowment rank will be deemed in law to have always been the same 
as if no suspension had taken place. 

4. A member of the order of Knights of Pythias, actually sus- 
pended by his lodge, is not subject to assessment in the Endow- 
ment rank until his suspension is reversed, when be becomes 
bound to pay all the assessments levied during his suspension. 
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5. In contracts of life insurance, courts do not favor warranties 
by construction. 

6. Statements contained in an application for life insurance are 
of themselves mere representatives, and in order that they may 
have the force of warranties, they must not only be made part of 
the contract, but must also appear on an examination of the entire 
contract to have been deemed conditions upon the literal truth, 
of which the validity of the insurer was intended to rest. 

7. The known falsity of a representation made by an applicant 
for a life insurance will not vitiate the contract of insurance unless 
the representation was material to the contract, or was deemed 
so by the insurer. 

8. The fact that the representation was made in answer to 
a question put by the insurer will ordinarily indicate that it was 
deemed material ; but, if nevertheless, the terms of the contract 
show that it was not deemed material by the insurer, its known 
falsity will not vitiate the insurance. 

9. The applicant for insurance in the Endowment rank of the 
Knights of Pythias was required to state in his application to 
whom he desired the sum insured to be paid, and the relationship 
of the payee to himself. He responded, ‘‘to my wife Emily Louisa 
Vivar.”’ The contract bound the insurer to pay the sum insured 
to Emily Louisa Vivar, his wife, as directed by said Brother in his 
application, or to such other person or persons as he may subse- 
quently direct by will or otherwise. Held, that the relationship 
of the payee was not material, and was not deemed material by 
the insurer, and that Emily Louisa Vivar could recover the sum 
insured even though the applicant knew that she was not his law- 
ful wife. 

10. In the endowment rank of Knights of Pythias the payees 
of insurance moneys are not confined to the relatives of the 
members. 

11. When a person effects an insurance upon his own life, and 
in the policy designated another person as payee of the sum in- 
sured, the latter may maintain an action on the policy without 
showing an insurable interest in the life. 


STATE v. SMITH. 


Compensation of Counsel Assigned by the Court to Defend Per- 
sons in cases of Homicide. See P. L. 1888, ch. 94. 


DepuE, J.: ‘‘The court thinks that in this case Mr. Kearns should 
be allowed $100. He performed services worth a great deal more 
than this amount, but not one whit more than every gentleman of 
the bar has time and time again rendered gratuitously—perhaps 
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with a view to prominence and to gain experience in the trial of 
causes. 

In regard to Mr. Samuel Kalisch the case presents an entirely 
different feature. This defense was insanity. It is a sort 
of defense which, if presented at all, is required to be 
presented by counsel of experience, a defense in the preparation of 
which a great deal of labor and a great deal of professional knowl- 
edge is required. It is the most difficult question that can arise to 
be dealt with on the part of the defense in an indictment for mur- 
der. Now, besides that, Mr. Kalisch was not a volunteer ; he was 
asked by the Court to perform this duty. He asked to be excused, 
but the Court, under the circumstances, judged it proper to request 
him to make the sacrifice. That makes a distinction between this 
case and cases ordinarily before the Court. Another circumstance 
is that the experience of this counsel, especially in matters of de- 
fense of this character, is very large, and the Court can bear wit- 
ness to the ability with which the defense was presented and to the 
thoroughness with which it was prepared, and, more than that, the 
thoroughness with which it was made. These circumstances would 
induce the Court to make an additional compensation to Mr. 
Kalisch in view of his professional standing and the professional 
services he rendered. And even in doing so the Court thinks that 
in making the additional allowance it is a good deal smaller than a 
private person would expect to pay. We think if we give him, in 
addition to the $100 another $400, making his allowance $500 in 
all, it would be a reasonable though not liberal compensation. 





EDITORIAL NOTES. 


Elsasser v. Haines, 52 N. J. Law (23 Vr.) 10, contains an inter- 
esting discussion between the Chief Justice and Judge Depue in 
regard to the nature of a recognizance and the extra territorial 
effect of a judgment entered thereupon without notice to the conu- 
sor when he is beyond the jurisdiction of the court. The Chief 
Justice maintains that the recognizance itself is a voluntary sub- 
mission to the jurisdiction of the court and a consent that judg- 
ment shall be entered for the debt confessed, subject toa condition 
and with the knowledge that if he absented himself from the juris- 
diction judgment might be taken against him on the return of two 
unserved writs of scire facias, and that therefore the judgment 
entered without further notice is not coram non judice nor without 
due process of law and can be enforced in the courts of another 
state. This was the opinion of a majority of the court, Van Syckel 
and Scudder, JJ. concurring. Judge Depue, however, dissented, 
and insisted that a judgment entered under these circumstances in 





EDITORIAL NOTES. 249 


a court of Pennsylvania was impeachable in New Jersey for want 
of jurisdiction. He said: ‘‘There is nothing in the nature of a 
recognizance that will take a judgment in personam out of the rule 
that a judgment in personam without a voluntary appearance or 
service of process other than constructive’ service, is a 
nullity.”? A recognizance is an obligation of record. It is in most 
respects like another bond, the difference being chiefly this: that 
the bond is the creation of a fresh debt, or obligation de novo, the 
recognizance is the acknowledgment of a former debt upon the 
record. It is an obligation like any other contractual obligation to 
be enforced by suit which may be either in debt, or by scire facias 
according asa general judgment gwod recuperet or a special judg- 
ment that execution do issue is sought. Nor is there anything in 
the circumstances that the process was in scire facias instead of a 
process in debt that alters the situation. By common law a scire 
Jacias is a continuation of a former suit, but if founded upon a re- 
cognizance it is an original proceeding, 2 Saunders 71 a note, 2 
Tidd 1125, 1250; and in Pennsylvania the scire facias is made to 
take the place of process in an ordinary action of debt, therefore a 
judgment in personam entered upon a scive facias on recognizance 
without notice is entered without jurisdiction and is without force 
except as to property in the state in which it is rendered. Both 
opinions agree in emphatically affirming the doctrine of Pennoyer 
v. Neff, 95 U. S. 714, in which it was held that a personal judg- 
ment obtained in a state court upon publication of notice and with- 
out personal service within the jurisdiction was void, so that a sale 
of land within the state under execution upon that judgment 
passed no title. Pennoyer v. Neff has been recognized and ap- 
proved in later decisions of the Supreme Court, Empire v. Darling- 
ton, 101 U. 8. 87; Harkness v. Hyde, 98 Id. 476; Insurance Co. v. 
Bangs, 103 Id. 435, 441; St. Clair v. Cox, 106 Id. 350; Pana v. 
Bowler, 107 Id. 529, 545; Hart v. Sanson, 100 Id. 151, 155; Smith v. 
Woolfolk, 115 Id. 143, 149; Freeman v. Alderson, 119 Id. 185, 188. 
The decisions rest not only upon the principles of international 
law, but also upon the declaration of the fourteenth amendment to 
the constitution of the United States that no person shall be de- 
prived of property without due process of law. The Chief Justice 
in-the present case insists that this was a principle of the common 
law and he argues from this that the fact that the judgments have 
from time immemorial been entered upon recognizances on the 
return of the sciri facias without actual notice, and in the absence 
of the defendant, shows conclusively that this is due process of law. 


State, Cummings, Pros. v. Cass, 52 N. J. L. (23 Vr.) 77, is inter- 
esting in connection with Derry v. Peek, a recent casein the House 
of Lords which has been the subject of much discussion. The cases 
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relate to the action of deceit for false representations. In Derry v. 
Peek the House of Lords asserted emphatically that in order to be 
actionable a false representation must have been made dishonestly, 
and that it is not enough that the defendant had no reasonable 
ground to believe it to be true, but if it is found asa fact that he 
did believe it, he will not be liable. In the present case the court 
makes a classification which might have been applied with advan- 
tage to the factsin Derry v. Peek. The defendant in that case 
made an assertion with what might well be taken as an implied as- 
sertion that he knew of his own knowledge that it was true. This 
last assertion was false and this must have been known to him to 
be false, although he believed that what he actually said was true. 
See 12 N. J. L. 346,13 N. J. L. 8. In Cummings v. Cass, Reed, 
J., says: ‘*The falsity may consist in making a representation 
without knowledge whether it is true or false, or it may consist in 
making a representation which is untrue without knowledge 
whether if 1s true or false. and by coupling with the representation 
an expressed or implied affirmation that it is known to be true of 
personal knowledge.’’ Whether this last affirmation is dishonest 
or not depends very much on the nature of the fact and whether it 
is one susceptible of exact knowledge or not. This distinction is 
put very clearly by Judge Depue in Cowley v. Smythe, 46 N. J. 
L. (7 Vr.) 380, where the same rule is laid down as in Cummings 
v. Cass. The assertion in this latter case related to the speed of a 
horse, which every body knows is not a subject on which exact 
knowledge is expected of any one. The vendor said he could 
travel seven or eight miles an hour, as it had formerly been a very 
fast horse and had been attached to a salvage corps wagon. In fact 
he could not travel that distance in an hour and half and was of no 
use for the plaintiff's purpose. The court held that this was not 
an assertion of personal knowledge of the truth of the statement, 
but was only a strong expression of belief in the truth of it, and 
that if the defendant did believe it he was not liable in an action 
for deceit. 





WE Must confess we do not quite understand the position taken 
by the Supreme Court in regard to the lien upon lands for im- 
provements of adjacent streets. It has lately been decided in 
Howard Savings Institution v. Newark, 52 N. J. Law, (23 Vroom) 
1, that the city is not barred from enforcing an assessment made 
under the Tax Adjustment act of 1886, for an old improvement 
by the fact that the Court of Chancery under a bill to remove a 
cloud from the title has declared that under an old assessment for 
the same improvement, the city had no lien, estate or interest in 
theland. The Chief Justice said that such a decree was no bar to 





MISCELLANY. 251 


to the present claim, because the question determined was not that 
the city never could acquire a lien, but that it had-not thena lien 
on the premises, and yet in Cadmus v. Fagan, 47 N. J. L. (18 Vr.) 
549, it was held that the improvement was a sort of inchoate lien 
and that when a new and valid assessment was made it took effect 
and became a lien from the time when the amount was ascertained 
by the first and invalid assessment, (see a discussion of this and 
similar cases in 12 N. J. L. J., 359-361,) and now in Hartshorn ». 
Cleveland, June 9, 1890, 19 Atl. Rep. 974, it is held that moneys 
paid to discharge land of an assessment may be recovered back by 
an action on a covenant against incumbrances although the assess- 
ment existing when the covenant was made was invalid and that 
under the charter of Rahway the land is incumbered from the time 
of the completion of the improvement. This charter only puts 
in definite language what the court holds of these assessments 
generally, Cross v. Hayes, 45 N. J. L. (16 Vr.) 865, Cadmus v. 
Fagan, 47 N. J. L. (18 Vr.) 549; and we do not understand how 
this position is consistent with that taken in Howard Savings Insti- 
tution v. Newark in which the decision against the binding effect 
of the decree in Chancery was put upon the ground that the ques- 
tion was not as to the existence of the lien when the decree was 
made, but as to whether there is now alien. If there is now a lien 
by virtue of the new assessment, then by virtue of the decisions 
in Cadmus v. Fagan and Hartshorn v. Cleveland there was an 
inchoate lien at the time the decree was made, and that lien is now 
revived and is considered as having always existed so as to consti- 
tute a breach of an old covenant against incumbrances. See also 
Foster Home v. Newark, 52, N. J. L. (23 Vr.) 138 affirming, In re 
Commissioners of Elizabeth, 49 N. J. L. (20 Vr.) 488, and Norris 
v. Elizabeth, 51 N. J. L. (22 Vr.) 488. 


—__—_——_—»—-—»—_—_—__- 


MISCELLANY. 


CLUB LAW. M. P.—Ho! ho! so’s mine, but from a 
, different cause—too much club life, and 
INTERVIEWS WITH CLIENTS BY A WORDLY that brings me to the cause of my visit. 
SOLICITOR. Are you well up in the law with regard to 
W. S—Who did you say, Quiller? Ah! clubs? 

Major Pendennis. Ask him in. (exit Quiller; W. S.— Well, the subject is a bit difficult; 
enter Major Pendennis.) Good morning, but on some points the law is clear enough. 

good morning. What is the point ? 
M. P.—Good morning to you, and how M. P.—Well, you perhaps know that one 
are you? of the many clubs I belong to is a nice snug 
W.S—Thank you, fairly well for a little one—the Owlets; a nice little place 
sedentary man; liver, my friend; liver a where you can take a friend for a B. & S. 
little troublesome. after the theatre, and havea little écarté if 
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you are so inclined. By the way, you came 
with me one night, some months ago 

W. S.—Perhaps, perhaps. Go on, Major; 
go on. 

M. P.—Well, I’m on the committee, and 
we have had a very unpleasant job to carry 
through. You know Rawdon Crawley ? 
( W. S. nods) Dessay you’ve had transactions 
with him, eh? Well, well, he’s a bit of a 
rascal, you know—something mysterious 
about the way he left his regiment. Now 
he is a member of the Owlets, and we, the 
committee, have been compelled to expel 
him from the club. 

W.S—Ho! ho! Now I begin to see 
what your trouble is; but go on. 

M. P.—It was privately suggested to him 
two or three times that he should resign ; 
but 
laugh, and the answer, “No worse than 
lot.” At length 
Capel Court—you know Capel Court, a 
client of yours—reported him to the com- 


he met all such suggestions with a 


other Owlets—all a bad 


mittee for some fishy conduct at play. Then 
he was warned by the Jockey Club for the 
in-and-out-running of ‘the Saint. At last. 
the committee, acting on powers it un- 
doubtedly possessed, called on him for an 
explanation. 

W. S.—Which he declined to give? 

M. P.—On the contrary, he attended at 
the meeting, bold as brass, gave some pal- 
try excuse, and wound up by coolly inform- 
ing us that if we didn’t like that explana- 
tion we must do the other thing. 

W. S.—And what did the committee do? 

M. P.—Passed a resolution that the mat- 
ter be referred to a general committee of 
The members agreed to the re- 
solution, and the secretary, Major Blazes, 
Ulti- 
mately we had to instruct the hall porters 
to refuse him admission; and after several 
unseemly scenes at the doors, Rawdon 
Crawley has served us with a writ asking 
for an injunction to prevent our refusing 
him admission to the club. Of course, the 
committee met at once, and they have, on 
my advice, instructed me to ask you to act 
for the club. I have a distinct recollection 
of a case some years ago. 

W. S—Pardon me. I must send for a 


the club. 


wrote and called on him to resign. 
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report of the most recent case (rings). Quil- 
ler, bring a report of the Pelican Club case. 
(Exit Quiller.) 

M. P.—Quite so, that’s the case I told 
the committee of at once; but I remember 
another case older than that—Labouchere 
was involved in it. 

W. S—Yes, yes; but what is the consti- 
tution of the Owlets Club? I mean, is it a 
members’ or ‘proprietary club ? 

M. P.—Oh! of course, a little place like 
that is a proprietary club—old Aaron 
Isaacs works the whole place really, but 
hands over the management to us, the com- 
mittee (enter Quiller.) 

W. S—Yes, that is right, Quiller (exit 
Quiller); here is the Pelican Club case 
(Baird v. Wells) reported in the Times 
Law Reports, Vol. VL., p. 229. 

M. P.—Of course, the Pelican was a prop- 
rietary club! 

W. S.—Certainly, and the facts, if you 
remember, almost precisely similar to your 
case; there is no doubt about the point at 
all; here is the decision: A member of a 
proprietary club has no right of property 
in the effects of a club which the Court can 
protect by injunction, so as to prevent his 
being improperly expelled. 

M. P.—Eh? Hold on! 


pelled, eh ? improperly ; but Rawdon Craw- 


Improperly ex- 


ley was properly expelled. 
W. S.—Quite so: that makes your case 
all the stronger; now that is the clear law 


as to proprietary clubs: as to members’ 


clubs, the law may be concisely stated to be 
that as a rule the Court will not interfere 
to prevent a member of a club being ex- 
pelled ; the only questions which the Court 
will interfere on are (1) whether the 
rules of the club have been observed; (2) 
whether anything has been done contrary 
to natural justice; (3) whether the decision 
complained of has been come to bona fide. 
The chief cases establishing these rules are 
Fisher v. Keane, Labouchere v. Wharn- 
cliffe, and Dawkins v. Antrobus. 

M. P.—Then am I right if I take the 
law to be this: that if it is a proprietary 
club the committee can kick a man out, 
properly or improperly? If a members’ 
club, they can kick a man-out properly, but 
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not improperly—I mean unjustly, or in a 
case and way not provided for by the rules? 
W. S.—My dear sir, you have at once 
got to the bottom of the whole affair. You 
see, in a members’ club each member has an 
interest in the property of the club, and the 
Court will not allow him to be deprived un- 
justly of that interest; in a proprietary 
club he has no such right of property to be 
protected, and the Court will not interfere. 

M. P.—Then am I right on this point, 
that if the committee consider a particular 
Owlet objectionable, they can, without valid 
reason, kick him out? 

W. S—Certainly. Baird v. Wells shows 
that in a proprietor’s club the Court will 
not even interfere to prevent a member 
being improperly expelled. 

M. P.—Good. I know 
who will shortly go. 


another Owlet 
But stay—didn’t 


I have a 


Baird v. Wells get appealed? 
sort of remembrance. 

W. S—You are quite right, but the ap- 
peal was dropped—it was not proceeded 
with ; and so the law at present stands as 


decided by Mr. Justice Stirling. 

M. P.—Then if.I send you the writ, you 
will do what is necessary ? 

W. S.—Certainly. 

M. P.—By the way—happy thought— 
come and dine with me to-night at the 
“ United,” and we will go on afterwards to 
the “ Owlets,” and we can talk the matter 
over with the other committeemen. 

W. S.—Well, you are very kind, but—— 

M. P.—Oh! it’s all right; you won’t see 
any of your highly respectable clients 
there, and they won’t see you. Dinner at 
eight at the “ United.” Good-day. 

* * * 


W. S.—Good-day (soliloquizes.) That 
means a late night. Well, good thing I 
am not married.—Law Notes. 





A PUBLIC TRUSTEE. 


A bill introduced by the Lord Chancel- 
lor has passed the English House of Lords 
creating a public trustee capable of per- 
forming the duties now devolving upon pri- 
vate trustees. He may be appointed under 
a will or by deed; letters testamentary or 
of administration may be granted to him. 


_ and circumspect. 
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He is to be paid fees for his services, and 
the Consolidated Fund of the United King- 
dom is to be liable to make good any liabil- 
ity arising out of any fraud or negligence on 
the part of the public trustee or his officers- 
The London Times in speaking of the bill 
dwells upon the dangers and difficulties of 
private trustees, whose arduous and thank- 
less tasks are performed in England without 
fee or reward, and says: “English law treats 
those generous friends as if they were little 
better than malefactors. Lord Northing- 
ton, Lord Hardwicke, Sir William Grant 
and Lord Eldon, who built up the struc- 
ture of rules as to the duties of trustees, 
meant only to protect the helpless and to 
punish fraud; but they have managed to 
strike terror into mankind generally, and 
honest men especially. What virtues and 
knowledge, astuteness and zeal must a trus- 
tee possess, if he is to be absolutely safe? 
He must be almost superhumanly vigilant 
He niust trust no one; 
his broker, whom he knew from a boy, isa 
prospective embezzler ; his solicitor, though 
in practice nearly half a century, must be 
watched as if he were always on the point 
of quitting the country with the trust se- 
curities. A co-trustee, though chosen by 
the testator as worthy of confidence, is still 
more dangerous; it will be safest to habitu- 
ally regard him as engaged in nursing some 
fraudulent design. The deed under which 
the trustee acts may be obscure; lawyers 
and courts may be divided as to its mean- 
ing; he may be advised differently by dif- 
ferent authorities; so much the worse for 
him if he happens to adopt the wrong view. 
Many of us cannot shirk these obligations, 
which come in the form of appeals from 
life-long friends. They were the substance 
of the last wishes of those to whom we 
would deny nothing. We discharge these 
duties as a debt due in the court of honor. 
But what a blessing if, when such requests 
were made, we could truly say that the 
work would be better done by a public 
body!” 

The public body proposed in the bill 
seems to be a department of the government 
with officers and clerks sufficient for all the 
business that may be cast upon it and with 
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the funds of the government as a guaranty 
of faithful service. “Here,” the Timex 
says, “will be a trustee who never dies, 
who never absconds and who is never insol- 
vent ; and what more is wanted ?” 

The want of some public and permanent 
trustee has been felt even in this country, 
where the services of a private trustee can 
be paid for as a matter of business, and pub- 
lic companies have been formed to under- 
take the work. These, when provided 
with sufficient capital and reserves, and on 
submitting to certain inspection, are author- 
ized by statute, and in some states they 
have already undertaken a great deal of 
business. They are not encouraged by the 
Court of Chancery of New Jersey, and it is, 
perhaps, too soon to judge by experience of 
their fidelity and efficiency. 

The Times says of these: “ We see no 
reason why, if people wish to establish such 
companies, they should not do so. They 
have been found useful in some of our col- 
onies and the United States, and we wel- 
come any endeavors made in the same di- 
rection here. It is objected that, being 
founded for the purposes of gain, such com- 
panies would be required to serve two in- 
consistent masters, shareholders and the 
beneficiaries of trusts, and that probably 
they would be faithful to the former at the 
expense of the latter. The point is well 
worthy of the attention of those who think 
of placing their money in the hands of such 
companies. We may leave the public to 
form its opinion of the value of the security 
offered by such companies. Only let them 
not stand in the way of the appointment of 
a public trustee.” 

The suggestion of a public trustee is well 
worth considering, even though, with the 
usual distrust which Americans express of 
their own boasted government, the sug- 
gestion is sure to be met with the objection 
that public officers cannot be trusted with 
the management of so much money. 





NEW JERSEY CORPORATIONS. 


During the year 1889 the Secretary of 
State issued 701 certificates of incorpora- 
tion. At the time, it was considered a 
large number, but the returns for 1890 thus 
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far promise to double the number. During 
the month of June alone 130 certificates of 
incorporation were issued, and during the 
six months just closed 608 artificial citizens 
were created. 

Surprise is expressed at this wonderful 
growth of corporations, and queries made 
as to the cause. The solution is given that 
New Jersey treats corporations more fairly 
than the surrounding States; its laws for 
their creation are more beneficial, and its 
taxes and fees of a less exacting nature. In 
New York and Pennsylvania corporations 
are compelled, besides paying the incorpor- 
ation fees, to make large deposits for the 
benefit of creditors, should the object of the 
company fail, and insolvency result. This 
affords protection to creditors of those 
States. Our State does not require this de- 
posit, except in the case of banking, sav- 
ings, trust, guarantee, safe deposit, indemn- 
ity, mortgage, investment, loan and build- 
ing corporations or associations organized 
under the laws of other States or foreign 
governments. Another attraction 
uniform and low tax rate of this State com- 


is the 


pared with neighboring States. 

During the year 1889, 701 companies 
were incorporated, classified as follows : 
Banks, 8 ; construction companies, 33; land, 
57; manufacturing, 376; mining, 35; rail- 
water, 9: 
The amount of capital stock authorized was 
$172,754,850 ; the amount of capital which 
these companies commenced business with, 
$36,240,665. During the same year 11 
charters were extended and 39 companies 
were dissolved. A large majority of these 
companies have their principal offices in 
northern New Jersey, 202 of them being 
located in Jersey City and 82 in Newark. 
Bergen, Passaic and Union counties also 
have large numbers of them. Mere than 
half of the certificates issued in 1889 were 
for manufacturing companies. .The classi- 
fication of the corporations created during 
1890 has not yet been completed, but most 
of them are manufacturing companies, and 
if the applications increase at the present 
rate, the number of new corporations 
created during the year will reach close to 
2,000. 


road, 31; miscellaneous, 152. 





MISCELLANY. 


THE BOUNDARY LINE SETTLED. 


Commissioner Moore of New York, Lieu- 
tenant Hanus, U.S. N., ahd R. F. Bacot, 
as boundary line commissioners appointed 
by a joint resolution of the Legislature, 
February, 1888, to locate and mark out by 
stakes and buoys the true boundary line 
between New York and New Jersey in 
lands under water in the Hudson river, 
New York bay, Kill von Kull and Staten 
Island sound, finished their allotted task 
and adjourned sine die on the 25th of July, 
ult. The new line starts from a point at 
the conclusion of the boundary line on the 
Raritan bay, equi-distant between the 
southwesterly corner of the dwelling house 
of D. C. Butler at Ward’s Point, on Staten 
Island, and the southeasterly corner of the 
brick building on the lands at the intersec- 
tion of the westerly line of Water street 
with the northerly line of Lewis street, in 
Perth Amboy. The line runs thence in a 
succession of straight lines through Arthur 
Kills, Kill von Kull, New York bay and 
the Hudson river, to a point at the ex- 
treme northern limit of the boundary line 
of lands under water. The geographical 
locations of the point of conclusion are: Lat- 
itude, 40° 59’ 49’’; seconds in metres, 
1,534.38 ; longitude, 74° 53’ 38’ 57 W.; 
seconds in metres, 901.46. Robbins’ Reef, 
Oyster, Bedlow and Ellis islands are all in 
New Jersey. 


REVOKED HIS COMMISSION, 





Ex-Chancellor of New Jersey, 
during his term of office, was prevailed 
upon to appoint as a master in Chancery a 
certain prominent South Jerseyman, who 
was in the real estate business and who re- 
sided in a locality where but few lawyers 
lived. 

Some time after the Commission had been 
issued the then Chancellor met the new 
master, and the following conversation took 
place : 

Ex-Chancellor—“ How are you getting 
along with the difficulties of your new of- 
fice ?” 

Master—“ Very well. 1 find it very use- 
ful. I have taken my own acknowledg- 
ment a number of times, but 1 am very 


_ pass the butter ?” 
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much puzzled as to howI am to take my 
wife’s acknowledgment, the law requiring 
her acknowledgment to be taken separate 
and apart from her husband. How shall I 
do it ?” 

It is needless to add that the master’s 
commission was revoked forthwith. 





It was at Columbus that a Cincinnati drum- 
mer happened to put up at a table with 
a number of legislators, and the courtly way 
in which they addressed each other greatly 
bored the commercial traveler. It was “Will 
the gentleman from Hardin do this?” and 
“The gentleman from Franklin did that.” 
They invariably spoke to each other as the 
gentleman from whatever county they hap- 
For ten or fifteen min- 
Then 


pened to hail from. 
utes the drummer bore it in silence. 
he suddenly crushed the statesmen by sing- 
ing out in stentorian tones to the waiter, 
“Will the gentleman from Ethiopia please 
That ended “the gen- 
tleman from” business. 


An old negro who had business in a law- 
yer’s office was asked if he could sign his 


name. “ How is dat, sah?” “I ask,” the 
lawyer answered, “if you can write your 
name?” “Wall, no, sah. I never writes 


my name. I jes’ dictates it, sah.” 





The style ot the law firm of Bedle, Muir- 
heid & McGee has been changed to Bedle, 
Muirheid, McGee & Bedle, Jr. This is oc- 
casioned by the admission to the firm of the 
ex-Governor’s son, Joseph D. Bedle, Jr. 





PAMPHLETS. 


Joun T. Nixon, Memorr, prepared and 
read by A. Q. Keasbey, before the New 
Jersey Historical Society at its annual 
meeting in Trenton, January 28, 1890. 

Laws oF New JersEY FoR 1890, with 
notes, references and index by Edward Q. 
Keasbey and Charles L. Borgmeyer. 
Honeyman & Co., Somerville, N. J. 
This is a pamphlet of 189 pages and con- 

tains all the laws passed by the 114th ses- 
sion of the Legislature of New Jersey. The 
pamphlet contains a full index and over 
one thousand annotations in the margin of 
the pages. 
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LEADING ARTICLES IN EX- 
CHANGES. 


The American Law Register, June, 1890. The 
D. B. Canfield Co., Philadelphia, Pa. 
The Right of the Federal Courts to Pun- 

ish Offenders against the Ballot Box, by 

D. H. Pingrey; the Rights of bona fide 

Holders of Municipal Bonds; note by C. 

H. Childs; Liability of Railroad Compan- 

ies for Injuries Caused by Negligence of Its 

Servants, toa Person Traveling on a Free 

Pass,Containing an Exemption trom Liabil- 

ity by Injury from Accident; note, by J. 

C. Sellers. 

The Criminal Law Mazagine and Reporter, 
July, 1890. Frederick D. Linn & Co., 
Jersey City, N. J. 

Grand Jurors as Witnesses under Statu- 
tory Provisions, by M. W. Hopkins. 


The Canadian Law Times, July, 1890. 
well & Co., Toronto. 


Cars- 


Precatory Trusts—The Laws of British 
Columbia, by J. A. Form. 

The Cape Law Journal, May, 1890. Josiah 
Slater, Grahamstown, Cape of Good 
Hope, Africa. 

Dwelling, by H. L. B.; the Penalty of 
Death, by William Tallack; The Trans- 
keram Territories’ Lotteries, by H. Lard- 
ner-Burke. 

The Forum, August, 1890. The Forum 
Pub. Co., 253 Fifth Ave., N. Y. 

National Control of Elections, by Senator 
W. E. Chandler. 

Ourrent Miscellany, July, 1890. The D. B. 
Canfield Co., Philadelphia, Pa. 

Joseph Story of the United States Su- 
preme Court, with portrait; The Lodge 
Election Bill, Report of Committee ; The 
New Procedure in Pennsylvania, by Hon. 
M. Arnold; Taxation of Church Property, 
by R. B. Westbrook. 


The Albany Law Journal, July, 1890. 
Weed, Parsons & Co., Albany, N. Y. 


THE NEW JERSEY LAW JOURNAL. 


Insurance of Trust Property, July 12; 
The Tilden Will and the Tilden Trust, by 
Elias F. Hall, .July 19; The Taxing 
Powers—-Its Constitutional Limitations, Re- 
straints and Requirements, by W. J. Gan- 
or, July 26. 

The Central Law Journal, July, 1890. The 
Central Law Journal, St. Louis, Mo. 
Consolidation of Corporations, with Large 

Number of Cases Cited, by Seymour D. 

Thompson ; Words Actionable per se; note, 

by Eugene MeQuillin, July 4; Non-Tax- 

able Institutions, by D. H. Pingrey, July 

11; Criminal Seduction, by D. R. N. 

Blackburn ; The “Original Package” De- 

cision, by Francis Minor, July 18; Legal 

Status of Adopted Children, by J. G. Woer- 

ner, July 25. 

The Irish Law Times and Solicitors’ Journal, 
July, 1890. Dublin. 

A Contempt of Court by Newspapers ; 
Costs between Party and Party; Can a Di- 
rector Part with His Qualification Shares. 





BOOK NOTICE. 

THE AMERICAN STATE REPpoRTs, contain- 
ing the cases of general value and 
authority, subsequent to those contained 
in the “American Decisions,’ and the 
“American Reports,’ decided in the 
Courts of Last Resort of the several 
States, selected, reported and amended by 
A.C. Freeman, and the associate editors 
of the “American Decision,’ vol. xii. 
San Francisco, Bancroft & Whitney Com- 
pany, 1899. 


The decisions reprinted in this volume 


were mostly rendered during the year 1889, 
selected from cases 


and it contains reports 
decided in the courts of California, Florida, 
Georgia, Indiana, Kentucky, Massachusetts, 
Minnesota, New York and Pennsylvania. 
We have frequently commended this series 
of reports. We continue to find them very 
useful in our practice. 





